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Preston W. Small (Mr. Small), by his attorney, hereby seeks leave to provide the
Commission with a copy of the U.S. District Court’s decision denying a motion for preliminary
injunction against Mr. Small in a contract case which served as the basis of the illegal threats of
severe civil liability made against Mr. Small earlier this year if he continued to participate in the
instant case and to submit additional information concerning WNNX LICO, In¢.’s (WNNX) role in
the making of civil threats against Mr. Small. In support whereof, the following is respectfully
submitted:

1) Section D of Mr. Small’s September 3, 2002 Perition for Reconsideration reported that
Mr. Small had been threatened with a civil suit if he continued to assert his litigation rights before
the Commission in the instant proceeding. Mr. Small’s September 3, 2002 Motion for Leave to
Supplement Petition for Reconsideration provides the Commission with information that Mr. Small
was, in fact, served with a civil summons designed to prevent him from participating in this
proceeding and states that because “Bridge’s civil suit is frivolous on its face, Bridge’s civil action
is retaliatory and was filed to harass Mr. Small in an effort to dissuade him from presenting
infomation to the Commission.” September 3, 2002 Motionfor Leave 10 Supplement Petition for
Reconsideration, ¥ 3.

2) Attached hereto is a copy o fthe November 26, 2002 Order of the U.S. District Court for
the Middle District of Georgia, Athens Division, in Civil Action 3:02-CV-80 (HL) which denies
preliminary injunctive relief to Bridge Capital Investors, the nominal plaintiff. As discussed below,
the Order effectively denies relief to WNNX LICO, Inc., and its parent company, and Susquehanna
Radio Corp., unnamed but moving forces behind the filing ofthe retaliatory civil suit. The District

Court’s Order provides a history ofthe subject ofthe suit, beginning with Mr. Small’s first attempt



to move his station in early 1990 through a rulemaking proposal which, it was later learned,
conflicted with Mr. Thomas P. Gammon’sat that time unfiled plan to relocate Station WHMA(FM)
from Anniston to the Atlanta area. Order, at 1-2

3) It 1s the 1990 Agreement between Mr. Small and Mr. Gammon, and Mr. Gammon’s
companies, which was the subject of the threats of severe civil liability made by Mr. Gammon,
Bridge Capital Investors, WNNX, and Susquehanna Radio Corp. against Mr. Small earlier this year.
Bridge Capital Investors, the nominal plaintiff, not only filed suit, it sought a preliminary ruling
from court which would havc required Mr. Small to withdraw from the instant proceeding prior to
a trial on the merits of the frivolously asserted contract claim.

4) The court rejected Bridge Capital Investors’ request for preliminary injunctive relief on
several grounds. The court determined that it

is not willing to enter an order, at the preliminary injunction stage, that would bar Mr. Small

from engaging in the exact conduct that he has been actively and openly engaging in for the

last five years. Considering that Mr. Small only has a limited window of time to file

objections to an FCC order, see 47 C.F.R. § 1.106(f) . . ., to stop Mr. Small from filing

objections would result in Mr. Small losing his right to petition for reconsideration of the

order with the FCC, as well as his right to appeal the FCC’s ultimate decision with the court

of appeals.
Order, at 12. The Court found that Bridge Capital Investors sat on whatever rights it might have
had and that its tardily filed mtion for preliminary injunctive relief is barred by the doctrine of
laches. Order,at 17-18

5) The court also found that the facts of the case filed against Mr. Small failed to
demonstrate that plaintiff had a substantial likelihood of success on the merits. First, the Court

found, based upon a November 1, 2002, letter Bridge Capital Investors’ attorney filed with the

Court. that Bridge Capital Investors “repeatedly denied Mr. Small’s requests for payment in 1994,



four times in 1997, and in 2000” even though plaintiff “admits Mr. Small had a basis for claiming
the $1 million .. ." and even though, at least by 1997, events had transpired “entitling Mr. Small to
payment of $1 million.” Order,at 17.

6) Second, the Court found that record in the case shows that in 1994 Mr. Gammon advised
the undersigned in 1994 that he was not going to honor his 1990agreement with Mr. Small. Order,
a1 19. Once again, the evidence shows that it is Plaintiffwhich first breached the contract with Mr.
Small, not vice versa.

7) Third, the Court found that Bridge Capital Investors’ own FCC attorney, Mr. Alan
Moskowitz, in a sworn declaration filed against Mr. Small before this Commission in File No.
BALH-961223Gl, openly testified that the 1990 agreement “could be interpreted to have expired.”
Order, at 19. While not explicitly stated in the Court’sorder, it is certainly frivolous for the suit to
have been filed against Mr. Small based upon a contract which the plaintiff itselfconsiders to have
expired.

8) With the forgoing in mind, a reasonable inference to be drawn from the Court’s Order
as applied to the Commission’s prohibition against making threats of civil liability, it is certainly
clear that the “merits” of the case filed against Mr. Small were not so clear so as to justify Mr.
Gammon, Bridge Capital Investors, WNNX, and Susquehanna Radio Corp.’s threats to Mr. Small
earlier this year o f severe civil | iability which threats were intended to deter M r. Small from

pursuing his rights before the Commission.” The record is uncontradicted that Mr. Gammon made

" For the Commission’s information, approximately one week prior to the release of the
Court’s November 26, 2002 Order, Mr. Small filed several counter claims against Bridge Capital
Investors including a breach ofcontract claim and a fraudulent inducement into a contract claim and
Mr. Small seeksdamageswhichlikelyranges between $1.5 million and $40 million depending upon

(continued...)



the threats of civil action regardless of the merits ofthe civil claim because Bridge Capital Investors
considered that it had no other option to try to obtain a $1 0-$20 million payment from WNN X/Sus-
quelianna.

9) It is recalled that WNNX/Susquehanna’s counsel “unequivocally” denied any
involvement in the making of the threats or in the filing of the suit against Mr. Small. WNNX’s
November 8, 2002 Consolidated Opposition, 49 6-7. Opposing counsel clearly states that

WNNX states unequivocally that it is not a party to or authorized any threats against Mr.
Small. ... Mr. Small’s accusations are irresponsible, inflammatory, libelous and an act of
desperation.. .. WNNX’s counsel has played no role io any legal proceedings involving
Small other to act as WNNX” s counsel in this proceeding, and . . . neither WNNX nor
WNNX’s counsel has any information about the civil action other than what is in the public
record.

fd. (italicsby WNNX, bold by Mr. Small). T he Order demonstrates that WNNX’s claim of
innocence is completely false. The Court found that “on April 30, 1997, Plaintiff [Bridge Capital
Investors] and Susquehanna filed a petition for reconsideration with the FCC in which they

contended that Scotts Trail Radio’s filings constituted a *blatant violation” of the Small Agreement

'(...continued)
the measure of damages utilized in the award and depending upon the current value of the station

which Mr. gave up in 1990. Thus, while the Court denies Mr. Small’s motion to dismiss, Order, at
8-11, Mr. Small had already determined that continuing to defend himself in the Federal courthouse
was the appropriate course of action and Mr. Small’scounter suit provided thejurisdictional amount
which Mr. Small had previously argued was missing from the case even if the Court had accepted
Mr. Small’s lack ofjurisdictional amount in controversy argument. For the Commission’s further
information, because the 1990 contract is a conditional one with each side promising to do
something in return for the other side’s promise to do something, when the other side breached the
contract first by failing to do as promised, Mr. Small was released any obligation he might have had
under the contract while also permitting him to sue for damages. Not addressed in the Order,
presumably because it was not necessary to do so to deny the motion for preliminary injunction, is
the fact that Mr. Small’s covenant not to compete was limited to six years in the 1990 agreement and
that Mr. Small waited for more than six years until he acted even after the other side breached,
Moreover, under Georgia law in which the contract is interpreted, covenants not to compete are
generally considered unreasonable and unenforceable if the length of debarment is over five years.
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that triggered a civil action for specific performance and damages.” Order, at 20; see also Order,
at 16. The FCC proceeding lo which the Court refers is File No. BALH-961223GI in which Mr.
Small attempted to sell to a third party the very radio station at issue in the instant proceeding and
WNNX/Susquehanna opposed the proposed sale thereby signaling their desire for Mr. Small to
remain the owner ofhis FM station in Milledgeville, GA.

10) In ajointly tiled Petition for Reconsideration, WNNX and Sapphire Broadcasting, Inc.,
and in areply tiled by WNNX, WNNX and Sapphire protested Mr. Small’s effort to sell his radio
station under File No, BALH-96122361; at least as of April-May 1997 WNNX and Bridge Capital
Investors apparently preferred that Mr. Small remain the owner of Station WLRR(FM). Each
pleading was signed by counsel representing WNNX in the instant proceeding, Mr. Lipp. WNNX’s
counsel’s statement in WNNX’s November 8, 2002 Consolidated Opposition that “WNNX’s
counsel has played no role in any legal proceedings involving Small other to act as WNNX’s
counsel in this proceeding” is clearly false and misleading, and a blatant misrepresentation, because
WNNX actually teamed up with Bridge Capital Investor’s in 1997, in a proceeding before this
Commission, to threaten civil action against Mr. Small based upon the very subject matter which
serves as the basis of the suit Bridge Capital Investors tiled against Mr. Small in August 2002

11) Specifically, WNNX threatened that Mr. Small’s activities before the Commission

constitute a blatant violation of the agreement between Small and Emerald (and its

successor, Sapphire) [aka Sapphire, aka Gammon, aka Bridge Capital Investors, aka
Diversified, aka WNNX, aka Susquehanna Radio Corp.] which will trigger civil action for

* WNNX and Bridge Capital Investors each claim to be a successor-in-interest to Sapphire
Broadcasting, Inc. See attached Order, at 2-3 (Bridge Capital Investors acquires all of the shares of
Sapphire Broadcasting, Inc.); see also WNNX’s May 27, 1997 Reply to Opposition 10 Petition for
Reconsiderution, File No. BALH961223GI, at | (WNNX admitsthat it is the “successor-in-interest
to Sapphire Broadcasting, Inc.”).



specific performance and damages . . . the damages will range upward from Ten Million
Dollars.

WNNX’s April 30, 1997 Petition for Reconsiderution, File No. BALLH-961223(@l, at 6. Because the
Commission does not adjudicate claims for contractual damages, the only purpose served by
WNNX’s threat of severe civil liability was to intimidate Mr. Small to dissuade him from
proceeding to assert his rights before the Commission in clear violation of the Commission’s anti-
tampering rule.

12) Mr. Lipp’s statements that “WNNX states unequivocally that it is not a party to or
authorized any threats against Mr. Small” and [hat “WNNX’s counsel has played no role in any
legal proccedings involving Small other to act as WNNX’s counsel in this proceeding” are
demonstrably false and are intended to mislead the Commission on the issue of WNNX’s
involvement in making threats of civil liability against Mr. Small. Mr. Lipp and WNNX made the
very same threat to Mr. Small in the Spring of 1997 which Mr. Gammon subsequentlymade to Mr.
Small in the Spring of 2002. Given WNNX’s own prior threat to sue Mr. Small concerning the
1990 agreement, the very agreement about which litigation was filed against Mr. Small in August
2002, given WNNX’s counsel’s false statement that WNNX has never threatened Mr. Small, given
WNNX’s threats of a libel suit against Mr. Small, given WNNX’s undeniable interest to be rid of
Mr. Small from this proceeding, given WNNX’s admission that it is the successor-in-interest to the
rights granted by the 1990 agreement, and given the frivolous nature of the suit brought against Mr.
Small, a material question of fact exists regarding WNNX’s role in the threats of civil litigation

made against Mr. Small in the Spring 0f2002 which threats were intended to intimidate Mr, Small



from asserting his rights before the Commission in competition against WNNX’s claims for the

allocation.’

WHEREFORE, it isrespectfully submitted that the Commission investigate whether WNNX
and its counsel had any role in the civil threats made against Mr. Small or any role in the filing of

the civil suit against Mr. Small

Hill & Welch Respectfully submitted,
1330 New Hampshire Ave., N.W. #113 PRESTON W. SMALL
Washington, D.C. 20036

(202) 775-0070 TR
(202) 775-9026 (FAX) /mﬂ -y L-J'W \
welchlaw@earthlink.net Timothy E. Welch

December 13,2002 His Attorney

* On December 10,2002, at the request of Cox Radio, Inc., the Commission held ameeting
to discuss MM Docket 01-104. Counsel to Cox Radio inquired of the Chief of the Cornmission’s
broadcast policy and licensing division what action the Commission would take in the eventthat Mr.
Small filed an appeal of MM Docket 98-112 with the Court of Appeals. The Chief appropriately
responded that it was not the Commission’s function to deny a person his statutory rights to appeal
Commission ordersto the appeals court. Because Cox’scomment was so far fetched, while showing
the lengths Mr. Small’s opponents will go to defeat his opportunity to assert his rights, the comment
had to bc memorialized in the record. In MM Docket 01-104, Mr. Small has argued the Cox,
WNNX, and Radio South, Inc. have illegally conspired to deny Mr. Small his right to assert his
position in MM Docket 98-1 12 before the Commission. The companies on the other side obviously
feel that they can make whatever assertions they desire without consequence. However, Mr. Small
hasdefended himselfagainstawholly frivolous civil suitand he will continue to protect his interests.
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA

ATHENS DMSION -
Filad at__ X o M
BRIDGE CAPITAL INVESTORS 11, pexs__JJ =& DR

Plaintiff, DE@-K‘ .8, nmmcrr' OOURT

MTDDLE DISTRICT OF GRARGTS

V. Civil Action No.
3:02-CV-80 (HL)

2]

PRESTON W. SMALL,

Defendant.

ORDER

Plaintiff, Bridge Capital Investors I (“BCI™, filed suitin this Court on August 15,2002 alleging
breach of contract.” On August 27, 2002, BCI filed a Motion for a Preliminary Injunction (Tab #2)
asking the Court to prevent Defendant, Mr. Preslon Small, from further interfering with the 1ssuance
of afinal order from the FCC. On September 9,2002, Defendant filed a Motion to Dismiss (Tab #8).
Both motions are before the Court. On October 25,2002, this Court held a hearing on the outstanding
motions. For the following reasons, both motions are denied.
I. BACKGROUND

In February 1990, Emerald Broadcasting of the South,Inc. (“Emerald”), BCI’s predecessor in
interest, was attempting to obtain a construction permit and move its radio stahon, WWWQEM)
(formerly WHMA(FM)) (the “Station”), from Anniston, Alabama to provide service to anunserved or
underserved community in northwestern Georgia (the “Relocation plans™). At that time, Mr. Smallhad

filed papers with the Federal Communications Commission (“FCC") seeking to upgrade and relocate

' BCI has had numerous predecessors in interest. For purposes of this Order, ‘Plaintiff* stands
for BCI or one of its predecessors in interest.

2L
— 2



his radio station, WPWS(FM) (“Mr. Small’s station’?, from Milledgeville to Covington, Georgia. The
site preference, construction permit, and allocation proposal for Mr. Small’s station directly conflicted
with Emerald’s Relocation Plans.

On February 12,1990, Mr. Small enteredinto the “Small Agreement”™ with Emerald and Crown

Broadcasting (*“Crown’), which were two companies wholly owned by Mr. Thomas P. Gammen. Mr.

[T]hat neither he nor any of his partners, agents, or employees will fila or assist in,
suggesf or otherwise encourage the filing of, any Petition for Rule Making,
Counterproposal or any other pleading, application, or amendment to any pleading or
application before the Commissionor any other forum, or engage in any other conduct
which would in any manner interfere or conflict with or delay the Relocation Plans.

Gammon did not hold any interest in the person or entity to whom the Station was sold. (Small

Agreamrent 16.2.)

filed Comments and Counterproposals with the FCC to relocate the Station from Anniston, Alabama

On January 3, 1991, Emerald merged with Sapphire Broadcasting, Inc. The name of the
surviving corporation was “Emerald Broadcasting of the South, Inc.” Later that day, the name of the
corporation was changed to “Sapphire Broadcasting, Inc.” (“Sapphire”). (Goodrich Aff. 2 Ex. C.)

OnJune 7, 1991, Mr. Gammon, the sole stockholder of Sapphire, pledged all of his shares of



Sapphireto BCIl. On July 1, 1992, in an “Agreement to Sell Stock znd Release Collateral” by Mz,

assignee, subject to approval of the FCC (which was later granted on October 26, 1992).
On May 12,1994, Mr. Gammon entered into a‘Participation Agreement” and transferred his
Sapphire stock as he had committed to do. On June 20,1994, Sapphire filed Ownership Report Form

323 with the FCC, the form provided that asofMay 12,1994, BCl and Mr. Gammon had consummated.

that Sapphire would transfer the FCC authorization for the Station and other assets of Sapphire to
Susquehanna. The Susquehanna Agreement closed on May 22, 1997, with the transfer of assets
occurring on that date. The Susquehanna Agreement provides that Sapphire has the right to receive an
additional payment from Susquehannaif the FCC grants a construction permit for the Station without

any “material adverse conditions,” and the construction permit becomes a “Final Order,”” within six

to which the time for filling anysuch request, or for the FCC to set aside its order on its
own motion, has expired.

(Susquehanna Agreement § 5.4(a)).



was May 22, 1997, Sapphire’s right to receive the $10-20 million payment expires on May 21, 2003.

OnJune 11,1997, Mr. HoytJ. Goodrich, as President ofSapphire, assigned, transferred and set
over all of Sapphire’s rigits and other interests in the $10-20 million paymentto BCI. The zssignment
provides that BCI isto remit 1% ofthe payment to Sapphire if received. (Gnodricﬁ Aff.1Ex. D) At
the same time, BCL, the owner of all of the issued and outstanding capital stock of Sapphire, sold the
stock to Diversified Acquisition LLC (‘Diversified’). Diversified dissolved Sapphire and retained its.
assets, including the Small Agreement and its right to receive 1% of the payment due under the
Susquehanna Agreement. (Goodrich Aff, 14 17.) Diversified subsequently assigned to BCl all of its
rights under the Small Agreement.

As aresult of these transactions, BCI currently ewns all of Emerald’s rights under the Small
Agreement. BCI also ownsthe right to receive approximately 98% ofthe payment, while Diversified
retains the right to receive approximately 2%. (Goodrich Aff. 1 ¢ 19.) Mr. Gammon retains an
approximate 20% interest in the amount that Susquehannawould pay BCL (Ganumon A~ § 3.)

A. Filings with the FCC

As stated earlier, after entering the Small Agreement on February 12, 1990, Emerald filed
Commentsand Counterproposalswith the FCC to relocate its Station fran Anniston, Alabama to Sandy
Springs, Georgia. At the same time, Mr. Svalll withdrew his proposal to relocate his Milledgevilie
station to Covington, Georgia.

Omn October 25,1991, the FCCissued an order which denied Mr. Gammon” s attemptto relocate
the Station from Anniston to Sandy Springs. Sapphire timely filed a review petition with the FCC
concerning the 1991 Report and Order, resulting in Sapphire’s rulemaking proposal revalning active

before the FCC. (Welch Aff. § 17.) The FCC dismissed Sapphire’s Application for Review 0N June



Review, which the FCC did on January 23,1998.
InDecember 1996, Mr. Small entered into an agreementto sell the assets ofhis station to Scotts

Trail Radio, Inc. (“Scotts Trail Radio™). At or about that time, Scotts Trail Radio filed a Petition for

Rule Making with the FCC to move Mr. Srall”’sstation from Milledgeville 1o Cavington (the “Scotts.

l Trail Petition”). Thoughthe FCC granted the application to assign the Milledgeville station from Mr.

After the potential sale fell through, on July 28, 1997, Mr. Small adopted the Scotts Trail
Petition as his own and filed a Petition for Rule Making with the FCC. In this petition, Mr. Small
specificallysoughtthe same result that had been sought in the ScottsTrail Petition (movingMr. Small’s

station frorm Milledgeville to Covington). On November 6, 1997, Susquehanna filed anew Petition for

Rule Making, seeking to move the Station from Anniston, Alabama, to College Park, Georgia; this

move would result in the Station serving the Relocation Market.

to move the Station from Anniston to College Park. (Goodrich Aff. 1 Ex. F.) On Apnl 24, 2000, the

FCC entered a Report and Order in favor of Susquehanna’s petition; the FCC modified the license of



become a Final Order until Mr. Small’s Petition for Reconsideration i s dismissed and the originzal grant

On February 7,2001, the FCC denied Mr. Small’s June 16,2000 Petition for Reconsideration.

Mr. Smallresponded on March 12,2001by filing another Petition for Reconsideraton. (Goodrich Aff.

|
1BEX.H.) After Susquehanna filed an Opposition to Small’s Petition for Reconsideration, Mr. Small

filed a Reply to Susquehanna’s Opposition. On November 2, 2001, the FCC denied Mr. Small’s

Petition for Reconsideration.

On August 19, 2002 and August 22, 2002, Mr. Small filed another Petition for Reconsideration




and a Motion to Open the Record. On September 3, 2002, Mr. Small filed an additional three
documents.

In a letter dated August 28,2002, Susquehanna informed BCI that the pleadings filed with the
FCC by Mr. Small on August 19,2002 and August 22,2002 prevent the July 25,2002 decision ofthe
FCC from becoming a Fral Order. (Letier from Bremer to Goldstein of 8/28/02.)

BCl contendsMr. Small'scomments, replies, counterproposal, and petitionsfor reconsideration-
all interfere, conflict with, and delay the Relocation Plans of the Station, and that each act constitutes
abreach of the Small Agreement. Mr. Small is still filing W the FCC, and it isthese filings that BCI
wishes the Court to enjoin.

B. The Contract Provisions at Issue

Before the Court are various contracts entered into by the parties, their predecessors ininterest,
as well as non-parties. The Small Agreement, entered into by Emerald, Crown, and Mr. Small on
February 12, 1990, and the Participation Agreement, entered into by Sapphire, Crown, BCI, various
Purchasers, and Mr. Gammonon May 12,1994, are integral in the determination of the issue before the
Court. Both agreements contain provisions that are subjectto contrary interpretations. The provision
at issue in the Small Agreementis paragraph 6.2,titled "*Success."

On the earlier of (1) six (6)months after the date the grant to Emerald of a construction

permit which authorizes facilities for WHMA or an Affiliated Station (asdefined below)

with a transmitter site that is closer to the Alabarna/Georgia boarder, or beyond that

boarder, tten its current site (or an authorization for increased power that would

accomplish a similar result) becomes a Final Order (as defined below) or (ii) within
twenty (20) days after the day Emerald begins program tests pursuant to such a permit,

Emerald will pay Small One Million Dollars (§1,000,000.00) in cash by wire transfer

or certifiedcheck; provided, however, that if (x) Emerald assigns the Licensefor WHMA

or transfers control of Emerald to a person or entity in which none of Crown or

Gammon, or in the ¢ase f an assignment, Emerald, hold any interest (an*“Assignment”)
and (¥) on the date of the consummation ofthe Assignment there is pending before the



Commissiona rulemaking proposal and/or an application that ifadopted and/or granted

would permit WHMA to provide the service contemplated by this subsection, Emerald

shallpay to Small One Million Dollars (S 1,000,000.00) on or before the consummation

of the Assignment; provided further, that if no such proposal or application is pending,

no amount shall thereafter become due under thissectionand Small may modify WPWwS

athis leisure. Affiliated Station means a stationin which Emerald, Crown or Gammon

have a direct or indirect ownership interest or the owners of which have entered inro an

agreement with Emerald, Crown or Gammon, or any entity of which Emerald, Crow,

or Gammon have an indirect or direct ownership interest, whereby anyone or dl benefit

fram the provisions of this Agracmcnt. Final Order means an order or action that, by

expiration of time or otherwise is no longer subject tojudicial or administrative review

or reconsideration.

(Small Agreement 7 6.2.)

The provisions at issue in the Participation Agreement all relate to paragraph six of the
agreement, which provides, in part, that “if Sapphire distributes Capital Gainsto Bridge Capital and the
| Purchasers, then Crown, or Gammon as a permitted assignee of Crown shall be entitled .. . t0 a
distribution of 20% of the total amount of Capital Gains to be distributed.” (Participation Agreement
€ 6.) The agreementdefines **Capital GAlFS &s “the Net Proceeds received from any sale or disposition
of any one or more of the Stations, less the amount of any Investment or any Additional Investment.”
(Participation Agreement ¥ 5(a)).

. ANALYSIS

A. Defendant’s Motion to Dismiss

Defendant puts forth two arguments in support of his Motion to Dismiss. First, Defendant
contends that the $75,000 amount in controversy requirement is not met because the value of the
amount in controversy in this litigation is contingent on other proceedings and therefore is too remote

. and speculative to be “in controversy” withing the scope of diversityjurisdiction. Second, Defendant

refers to Federal Rule of Civil Procedure 12(b)(7) and argues that BCI’s claim is subject to dismissal



for “failure to join a party under Rule 19,” since BCI has not joined Susquehanna as a party.
1. Amount in Controversy
Because BCI seeks injunctive relief, “it is well established that the amount in controversy is

neegrad by the value of the object of the litigation.” Hunt v. Wash. State Apple Adver. Comm’n, 432

U.S.333,345(1977); see also Ericsson GE Mobile Communications, Inc. v. Motorola Communications

& Elec., Ine., 120F.3d 216, 215 (11th Cir. 1997). “In other words, the value of the requested injunctive.

reliefis the monetary value ofthe benefit that would flow to the plaintiff if the injunction were granted.”

218-20). In the Eleventh Circuit, in determining the amount in controversy, courts arc to measure the

value ofthe object of the litigation from the plaintiff’s perspective. Ericsson, 120 F.3d at 219.

Courts have an obligation “to insure that the benefits resulting from an injunction are not



“Jurisdiction isto be tested by the valueofthe right sought to be protected againstinterference.”

Seaboard Fin. Co. v. Martin. 244 F.2d 329, 331 (5th Cir. 1957) (citing M¢Nutt V. Gen. Motors

Acceptance Corp., 298 U.S. 178, 181 (1936)). Here, BCI values its right to prevent Mr. Small from

interfering with the Relocation Plans asworth §10-20 million. While the $10-20 million payment wil}
not come from Mr. Small and is the result of another agreement, the Court does not construe BCI's
valuation of its claim as contingent. Once Mr. Small stops filing with the FCC, the Order becomes a.
Final Order, and at that time, Susquehanna appears bound to BCI by an actionable obligation of $10-20
million. BCI has convinced the Court that its right to enforce the Small Agreement i1s measurable, and
the benefit BCI will receive if Mr. Small stops filing with the FCC would satisfy the amount in
controversy requirement. Therefore, the Court denies Defendant’s Motionto DISTESS with respect to
its argument on the value of the amount in controversy.
2. Susquebanoa’s Interests

If BCI prevails inthis litigation with enough rime for the construction permit to become a Final
Order by May 21,2003, then = according to BCI and Mr. Small‘s interpretation of the Susquehanna
Agreement-Susquehannawillhavetopay $10-20 million to BCL Mr. Small argues that Susquehanna
has an “interest” in the outcome of the dispute; however, while Susquehanna likely prefers for this
Court to rule so that it will not have to make the multimillion dollar payment to BCL this “interest” of
Susquehanna is not grounds for the Court to dismiss the action due to Susquehanna not being a party
in this case. Any potential payment from Susquehanna to BClwill not be aresult 0 fthislitigation. The
payment is a result of a separate agreement between Susquehannaand BCI’s predecessor in interest.

This Court will ultimately deternuine the validity of the Small Agreement and the effect of the

actions of Mr. Small and BCI (and BCI’s predecessors in interest) as they relate to the Small

10



Agreement. This is a breach of contract issue. As Susquehannawas neither a party nor abeneficiary
to the contract, the Court does not believe that this case must be dismissed due to Susquehanna not
being a party in this suit. Therefore, Defendant‘s Motion to Dismiss is denied.

B. Plaintiff’s Motion for a Preliminary Injunction

“A preliminary injunction is an extraordinary and drastic remedy not to be granted until the

movant clearly carriesthe burden of persuasion as to the four prerequisites.” Northeastern Fla. Chanter.

of Ass’n of Gen. Contractors of Am. v. Jacksonville, Fla., 896 F.2d 1283, 1285 (11th Cir. 1990). In

order to obtain a preliminary injunction, BCI, as the movant, must demonstrate: (1) a substantial
likelihood ofsuccess on the merits, (2) a substantial threat that BCI will suffer irreparable injury if the
injunction is not granted, (3) the threatened injuryto BCI outweighs the harm an injunction may cause

Mr. Small, and (4)he preliminary injunction is in the public interest SeeNnadi v. Richter, 976 F.2d

682, 690 (11th Cir. 1992); see also Fed. R. Civ, Pro 65. A preliminary injunction is an extreme remedy

and should be granted only when all four clements are clearly estabhished. Horton v. City of St.

|_Augustine, 272 F.3d 1318, 1326 (11th Cir. 2001).
The purpose of the preliminary injunction is to preserve the status quo between the parties

pending a final determination of the merits of the action. See Univ. of Tex. v. Camenisch, 451 U.S.

390,395 (1981) (purpose of apreliminary injunctionis merely to preserve relative positions of parties

until trial ON merits can be held); Cate v. Qldham, 707 F.24 1176,1185 (11th Cir. 1983) (maintenance

of the status quo is the primary purpose of preliminary injunctive relief); Canal Auth. of State of Fla.
v. Callaway, 489 F.2d 567,573 (Gth Cir. 1974) (“[T]he most compelling reason in favor of (granting
a preliminary injunction) 1¢ the need to prevent the judicial process from being rendered futile by

defendant’s action or refusal to act.”).
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Granting the preliminary injunction would not preserve the status quo in this case.) BCJ is ot
asking that the Court prevent Mr. Srall ffom changing the existing situation to BCI’s irreparable
detriment. Instead, BCT asks that this Court enjoin and restrain Mr. Small from filing petitions with the
FCC, which Mr. Small has been doing — with BCI’s knowledge - since 1597, and possibly as early as
December of 1996. This Courtis not willingto enter an order, at the preliminary injunction stage, that
would bar Mr. Small from engagingin the exact conduct that he has been actively and openly engaging.
in for the last five years. Considering that Mr. Small only has a limited window of time to file
objections to an FCC order, see 47 C.F.R. § 1.106(f) (“petition for reconsideration and any supplement
thereto shall be filedwithin 30 days from the date of public notice of the final Commission action ..."),
to stop Mr. Small fromn filing objections would result in Mr. Small losing his right to petition for
reconsideration of the order with the FCC, as well as his right to appeal the FCC’sultimate decision

with the courtof appeals.* A preliminary injunction is supposed to preserve the court’spower to render

* Tbe Court acknowledges that some courts have defined the status quo as “the Jast peaceable
uncontested status” existing between the parties before the dispute developed. In those cases, courts
employed this definition to award preliminary injunctions when it was necessary to compel the
defendantto correct an injury already inflicted. Employing this standard of status quo “allows the court
to restore the status quo ante when the continuation of the changed situztion would inflict irreparable
harm on plaintiff.” 11 A Charles Alan Wnght & Arthur R. Miller, Federal Practice and Procedure § 2948
(2d ed. 1995). Here, to return to the last peaceable uncontested statusbztween the parties would result
in returning to the status of the parties before Mr. Gammon entered into the Participation Agreement
in May of 1994. Considering the length of time that has passed since May 1994, the actionstaken by
each party with the opposing party’s knowledge, and the failure of either party to bring suit until now,
a return to the status of the parties held in 1994 is unreasonable.

4 “Section 405 of the Communications Act codifies the exhaustion of adminsstrative remedies
doctrine,which requires those ¢hallenging the Commission’s actions to givethe FCC a fair opportunity
to pass on a lzgal or factual.argument” Busse Broad. Com. v. F.C.C.,87F.3d 1456,1460(D.C. Cir.
1996) (citations and quotation omitted). Once the proceedings before the FCC conclude, a party
aggrieved by an FCC order has sixty days from the ““entry““of the order to file a petition for review in
the court ofappeals. 28 U.S.C.A. § 2344,
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ameeningful decision after atrial onthe merits. Here, the effect 0fgranting the preliminary injunction
would be the same as mekiing a final ruling in this case, for once the time for Mr, Small to file an
objection with the FCC elapses, the FCC order would be a Final Order.

1. Likelihood of Success on the Merits

BCl alleges that Mr. Small’s filings with the FCC constitute a breach o fcontract. Pursuant to
the Small Agreement, Mr. Small was paid $2 million in exchange for his express agreement to-
“eliminate any conflict with the Relocation Plans.”

a. Mr. Small’s actions that Plaintiff alleges violate the Small Agreement:

Mr. Small has acted contrary to the Small Agreement since 1997, and possibly since 1996. In
December 1996, Mr. Small entered into an agreement to sell the assets of his station to Scotts Trail
Radio. BCl contendsthat Mr. Smallwas tryingto get Scotts Trail Radio to buy Mr. Small’sstation and
move it to the Relocation Market (Compl. § 26.} At or about that time, Scotts Trail Radio filed a
Petition for Rule Making with the FCC to move Mr. Small’s station from Milledgeville to Covington.
This relocation would have resulted in Mr. Small’s stationserving the Relocation Market. Thoughthe
sale between Mr. Small and Scotts Trail Radio never closed, BCI contends that it shows Mr. Srall
breaching the Small Agreement as early as 1996. (Goodrich Aft. 1 920.)

In 1997, Mr. Small began filing petitions with the FCC in an effort to relocate his station from
Milledgeville to Covington and later to Social Circle, Georgia. If the Small Agreement was still in
force, the filingsviolated the Small Agreement, for Mr. Small had agreed not to interfere or delay the
RelocationPlans. Mr. Small submitted an affidavitofhis FCC counsel, Mr. Timothy Welch, in which
Mr. Welch explainsMr. Small’s actions. The affidavitprovides that after Mr, Small’ssale transaction

with Seetts Trail Radio fell through and Mr. Small had not received his $1 million payment either in
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1994 when Mr. Gammon transferred control ofthe Stationto BCI orin 1997 when Sapphire assigned
the Station to Susquehanna, Mr. Sralll decided that he would file a rulemaking petition in his own name
to improve his Milledgeville radio station. (Welch Aff. ] 33.)

BCI contends that Mr. Small’s comments, replies, counterproposal, and petitions for
reconsideration all interfere, conflict with,and delay the Relocation Plans of the Station, and that each
act by Mr. Small constitutes a breach of the Small Agreement. The evidence beforethe Courtindicates
Mr. Small has acted contraryto the Small Agreement. However, the record also indicates that M.
Small may have had reasan to believe his actions were permissible, for BCI (and BCI’s predecessors
in interest) also engaged in acts that were contrary to the Small Agreement.

b. Actions that indicate Plaintiff is also in breach or that Mr. Small has
reason to believe he can act contrary to the Small Agreement:

i The Effect ofthe Participation Agreement onMr. Gammon’s
“interest” in BCI.

As stated earlier,the Small Agreementprovides that if *“Emerald assignsthe license for WHMA
or transfers control of Emerald to aperson or entity in which none of Crownor Gammon, or in the case
of an. assignment, Emerald, hold any interest . . . Emerald shall pay to Small One Millien Dollars
($1,000,000 Q0) on or before the consummation of the Assignment.” (Small Agreement ¥ 6.2 )

On May 12, 1994, Mr. Gammon entered into the Participation Agreement, resulting in Mr.
Gammon transferming his shares of Sapphire to BCl. The Agreement provided for Mr. Gammon to
receive a “distribution of 20% of the tatal amount of Capital Gains to be distributed” if “Sapphire
distributes Capital Gains to Bridge Capital and the Purchasers.” (Participation Agreement ¥ 6.)

BCl contends that because of Mr. Gammon’s entitlementta 20% of the total amount of Capital

Gains,Mr. Gammonstill had an “‘interest,” and therefore, the May 12,1994 transaction did not trigger
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the $1 million payment set forth in paragraph 6.2 ofthe Small Agreement. (Goodrich Aff. 2 8 & Ex.

D.) Both parties submitted letters to the Court in which they set forth their respective interpretations
of “interest,” as used in paragraph 6.2 of the Small Agreement. BCI contends that the meaning of

interestencompasses & right to profits or proceeds, while Mr. Small argues that it refers to an ownership

interestinstead ofa creditor’s interest. Both parties have effectively argued their positions with respect

to how this term should be defined. However, upon reviewing the record, the Court finsit is able to-
rule on this motion without addressing thisissue. Thus, the intended definition of interest, as used in

paragraph 6.2 of the Small Agreement, rarairsunresolved.

il Actions by Plaintiff and Defendant that weigh against this
Court granting Plaintiff’s preliminary injunction.

In support of his argument that the May 12, 1994 transfer of stock in Sapphire frora Mr.
Gammon to BCI triggered the S1 million payment, Mr. Sralll refers to the affidavit ofhis FCC counsel,
Mr. Timothy E. Welch. The affidavit provides that shortly before the closing date of the Participation
Agreement, Mr. Gammon contacted Mr, Welch seeking relief from the $1 millionpayment obligation
that Mr. Gammon acknowledged would be due to Mr. Sralll. Mr. Gammon informed Mr. Welch that
he was close to filing bankruptcy and that he had no money to pay Mr. Small upon divestiture of his
interest in the Station. Mz. Gammon offered a 520,000 payment in lieu of the S1 million. Mr. Welch
rejected Mr. Gammon’s offer and indicated that the $1 million payment would be owed upon
consummation of Mr. Gammon’stransfer of stock. (Welch Aff. § 21.) However, the payment was
never mede.

On June 20,1994, Sapphire filed an “Ownership Report Form 323" with the FCC; the form

provided that as of May 12, 1994, Mr. Gammon had completely divested his interest in Sapphire and
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i

the Station to BCI. (Welch A{T. EX. H.) Defendant contends that as a result of the May 12, 1994
transaction, Mr. Gammon no longer had an interest in the Station and the $1 million payment oblieation
was triggered (Welch Aff. § 22.)

On April 28, 1697, Mollie Fleeman Engle, civil counsel for Mr. Small, sent a letlerto Sapphire’s
President, Mr. Hoyt Goodrich. In the letter, Mr. Small demanded payment under paragraph 6.2 of the
Small Agreement. (Welch Aff. §30& Ex. K.) A few weeks later, on May 12, 1997, LaAtyEngle, civil.
counsel for Mr. Small, faxed a memorandum to Mr. Goodrich that explained the procedures to be
employed for Sapphire to fulfill its $1 nullion payment obligation. (Welch Aff. § 30 & Ex. L.)

Shortly before April 30, 1997, Mr. Welch was contacted separately by Mr. Gammon and Mr
Alan Moskowitz, Sapphire’s FCC counsel. Upon demanding payment of the $1 million, Mr. Welch
was told that the payment would not be made. (Welch Aff. § 30.)

After the FCC granted Mr. Small’s application to assign Mr. Small’s station ta Scotts Trail
Radio, Sapphire and Susquehannaprotested the grant by filing a Petition for Reconsideration with the
FCC on April 30, 1997. In the petitior, they argued that the FCC should not permit Mr. Small to sell
his station. The petition provides tret Scotts Trail Radio’s filings constitute a blatant violation of the
Small Agreement that will trigger civil action for specific performance and damages. (Welch Aff. §31
& Bx. M.) Despite stating that the filings triggered a civil action, no civil action was brought against
Mr. Small utdil now. In another filing with the FCC, a Reply to Opposition to Petition for
Reconsideration that opposed Mr. Small’s proposed 1997 sale, Sapphire and Susquehanna filed a
declaration of one of Sapphire’s attorneys, Mr. Allan Moskowitz. In the declaration dated May 27,
1997, Mr. Moskowitz states that the Small Agreement could be interpreted to have expired. (Moskowitz

Decl. §5.)
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On May 22, 1997, Sapphire and Susquehanna closed on its agreement known as the
SusquehannaAgreement; at thistime, a transfer of assetsbetweenthe parties occurred. In its November
1,2002 letter to this Court, BCI’s counsel states “Small did not have a basis to claim aright to recejve
$1 million under the Small Agreement until the Susquehanna deal became effective in May 1967.*
(Letter from Brickell to Judge Lawson of 11/1/02, at 4.) Thus, BCI indicates that the sale to
Susquehanna resulted in Mr. Smallhaving a basis to claim that paragraph 6.2 ofthe Small Agreement-
had been triggered thereby entitling Mr. Small to payment of $1million. BCI now admits Mr. Small
had a basis for claiming the $1 million after 1997, yet BCI (and its predecessors in interest) repeatedly
denied Mr. Small’srequests for payment in 1994, four times in 1997, and in 2000.?

On May 19, 2000, Bob Thorburn, media broker for Mr. Small, sent a letter lo Susquehanna
requesting the $1 million payment. On May 22,2000, W. Edwin Jackson, counsel for Susquehanna,
responded by letter to Bob Thorbum, denying Mr. Small’s request. (Letter from Jackson to Thorbum
of 5/22/00.) Upon receiving notice of Mr. Thorburn's letter, Ira J. Goldstein, BCI’s counsel, also
replied to Mr. Thorburn. Mr. Goldstein’s letter provided that commencement of an action against
Susquehanna would be an abuse of process as well as frivolous. The letter also stated that Sapphire
| was dissolved and liquidated years ago.” (Letter from Goldstein to Thorbum of 5/30/00.)

c. Laches

Mr. Small 31 million as a result of the transfer of assets that occurred between Sapphire and
Susquehanna—or asa result of the ransfer from Mr. Gammon to BCIinthe May 12, 1994 Participation
Agreement — did this obligation transfer to Diversified, and if so, was it assigned to BCIl when
Diversified assigned “its rights under the Small Agreement” to BCI?



Specific performance is an equitable remedy subject to equitable defenses. A chief remedial
defense to an equitable claim is “laches.” The laches defense arises when a party delaysinbn'n'ging an
equitable action, and the delay prejudices the defendant.

The Georgia Supreme Court has set forth various factors to consider in detennining whether
laches has occurred:

[V]arious things are to be considered, notably the duration of the delay in asserting the

claim, and the sufficiency of the excuse offered in extenuation thereof, whether during

the delay the evidence of the matters in dispute has been lost or become obscure,

whether plaintiff or defendant was in possession ofthe property in suit during the delay,

whether the party charged with laches had an opportunity to have acted sooner, and

whether the party charged with laches acted at the first possible opportunity.

Chapmanv. McClelland, 286 S.E.2d 290,292 (Ga. 1982). Plaintiffindicated inits filingswith the FCC

that Mr. Small’s conduct triggered a civil action as early as 1997, yet Plaintiff did not bring suit until
August 15,2002. In its filings with this Court,BCI stated that it had no reason to commence an action
prior to Susquehanna receiving the construction permit since “either Susquehanna or Small could have
gottena construction permit.” (Goodrich Aff.2 ¥ 12.) This statement contradicts BCI’s argument that
it has the right to enforce the Small Agreement as a result of Diversified assigning to BCl all of1ts rights
under the Small Agreement on June 11, 1997. These rights existed prior to the FCC awarding
Susguehanna a construction permit in November 2000 and appear unrelated to BCI’sright 1o payment,
which came from Sapphire. BCI held the right to ensure that Mr. Srall did not interfere with the
| Station’sRelocation Plans. Since BCIwas aware that Mr. Small’s filings interfered with the Relocation
Plans, BCI had a reason to bring action against Mr. Small before now. Further, even if BCI believed
it did not have reason t0 bring suitprior to November 2000, BCT still waited over eighteen months after

the construction permit was granted to file suit.
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d. Conclusion with respecttosubstantial likelihood of prevailing on the
merits:

Upon reviewing the actions of both parties, the Court IS not convinced that BCI has met its
burden of demounstrating a substantial likelihood of success onthe merits. The record before the Court
indicates that Plaintiff may have breached the Small Agreement before Mr. Small. For example, the

statement from Mr. Gammon to Mr. Welch in 1994 indicates that Mr. Gammon - who was the sole

$1 million payment was due to Mr. Small but would not be paid. In addition, the declaration of Allan

that it has a substantial likelihood ofsuccess on the merits.

2. A Substantial Threat that BCl Will Suffer Irreparable Harm

$10 to $20 million against Small.” (Mem. Supp. P1.’s Mot. for Prelim. Inj. at 11.) BCT argues that this

“threat” results in an urgent situationcalling for the Court to enjoin Mr, Small from filing with the FCC



before the six-year period set forth in the Susquehanna Agreement elapses, so that BCI can have the
possibility ofrecovery from Susquehanna

BCI refers the Court to cases of various c¢ourts which havc found that a party will suffer
irreparableharm because the opposing party would be unable to pay damages. (Mem. Supp.P1.’s Mot.
for Prelim. Inj. at 10.) However, in those cases, it was the opposing party who owed - or who would
owe —theplaintiff money. Here, the circumstances are different;BCI is not seeking payment from Mr.-
Small. The potential multimillion dollar payment is a result of a subsequent agreement that Plaintiff
entered into with a third-party, unrelated to Mr. Small.

The Court cannot overlook that prior to the closing date of the Susquehanna Agreement,
Plaintiff was aware that Mr. Small had tried to sell his station, a Motion to Dismiss Application for
Review had been filedwith respect to Sapphire’sApplication for Review of the FCC’s 1991 Order, and
Mr. Smallhadmadedemands for the $1 million payment. In addition, the record indicates Plaintiff was
well aware of Mr. Srall”sactions, for on April 30,1997, Plaintiff and Susquehannafiled apetition for
reconsideration with the FCC in which they contended that Scotts Trail Radio’s filings constituted a
“blatant violation” of the Sralll Agreement that triggered a civil action for specific performance and
damages. (Welch Aff. Ex,M.} Thus, therecord shows that when Plaintiff entered into the Susquehanna
Agreement with its Six-yearterm, Plaintiff knew that Mr. Small had violated the Small Agreement. “{I]t
is quite clear that Mr. Small was breaching the Sralll Agreement well before Susquehannabought the
Station.” (Compl. 4 27.) Considering that Plaintiff knew Mr. Smallwas violating the Small Agreement
prior to entering the Susquehanna Agreement, and these violations are what delay a Final Order, the
Court finds that Plaintiff’s “irreparable harm” and the importance of the approaching end of the six-year

term has been undermined.
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3. Balance of the Harms

BCI contends that it faces the threat of missing the deadline for receiving the $10-20 million
payment, while if an1 injunction were issued, Mr. Small would merely have to comply with the terrns
ofthe Srall Agreement. Considering that Mr. Smallhasbeen acting contraryto the terms ofthe Small
Agreement for more than five years and to enjoin him from filing with the FCC would deprive him of
further appealing the FCC’s Order with the FCC as well as with the court of appeals, the Court-
considers Mr, Small to have more of a “harm™ than BCI contends.

The record before the Court indicates that Mr. Small continues filing with the FCC inhope that
the FCC wuill allow him to move his station. Even BCl recognizes Mr, Small’s goal:

M. Small’s meritless but clear goal then (and now), even though a Construction Permit

to move to the Relocation Area has been issued to Susquehanna, and even though the

Susquehanna Station has been built and is operating under the nen-Final Construction

Permit, is to delay or prevent the firal relocation to College Park, Georgia in the hope

that it will allow Mr. Small to move his station to the Relocation Market.
(Goodrich Aff. 19 21.) No evidence is before the Court that Mr. Small is filing these petitions to
deprive BCl of its potential multirnillion dollar payment. Mr. Small has a goal ofrelocating his station,
and even though this goal may be meritless, Mr. Small’s actions over the past five years reflect his
desired goal. The Court finds that depriving Mr. Small of this goal results in a valid barm that has not
been outweighed.

4. Effect on the Public

BCI contends that “to countenance a breach of contract as egregious and material as Small’s

would clearly disserve thepublic.” (Mem. Supp. P1."s Mot. for Prelim. Inj. at 11.) The Court disagrees.

Assuming Mr. Small is in breach, the failure of Plaintiff to take any action to stop Mr. Small from

engaging in the “egregious and material™ breaches of the Small Agreement — which Mr. Small has
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continually “breached” since 1997 —indicates that permitting the alleged breach to continue, until this
issue can be considered more thoroughly than by a preliminary injunction, will not “disserve” the
public.
8. Conclnsion with respect to the preliminary injunction:

In 1ts filings with the Court, BCI phrases its argument in terms of acting now or acting after May
2003. BCI failsto mention that it could have pursued its claim for breach of contract any time for the-
last five years. By waiting until August 2002 to sue Mr. Small, BCI let a situation fester for more than
five years. BCI did not file suit until only nine months remained in the six-year time period set forth
in the Susquehanna Agreement. With this short time remaining, BCI came to court and filed a
preliminary injunction, urging the Court for expeditious relief. While this Court will happilywork with
the parties to expedite this case, the Court denies BCI’s request for a preliminary injunction.
Y. CONCLUSION

For the reasons discussed above, Plaintiff‘s Moton for a Prelimmunary Injunction (Tab #2) and

Defendant’s Motion to Dismiss (Tab#8) are hereby DENIED.

SO ORDERED, this the 2.5 day of November, 2002.

ENTE?EDj ON DOCKET - 7 L
F Lonare GH LAWSON , Judge

W
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